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v. 
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Unitep States or America, Appellant, 
v. 


Tavares Construction Company, Inc., a Corporation, Con- 
CRETE Suir Constructors, a Joint Venture, Stroup- 
SeaBrook, a Copartnership, Luoyp S. Srroup, R. S. 
Seasroox, ©. M. ExLiorr, Carros Tavares, Henry M. 
Pacre and Don F. Gatss, Appellants, 


Upon Appeals from the District Court of the United States 
for the Southern District of California, Southern Di- 
vision. 


BRIEF FOR THE UNITED STATES. 


OPINIONS BELOW. 


The district court’s memorandum entitled ‘‘Ruling on 
Pre-Trial’’ (R. 307-309) has not been reported. The dis- 
trict court wrote no opinion in connection with its final 
judgment entered June 6, 1947. Its oral opinion (R. 1428- 
1448) pursuant to which it ordered the judgment modified 
and corrected (R. 1459) has not been reported. 


2 
JURISDICTION. 


These are appeals in an eminent domain proceeding 
brought by the United States (R. 2). From the final 
judgment entered June 6, 1947 (R. 311-330), appealing 
condemnees filed their notice of appeal on August 26, 1947 
(R. 367). From an order entered December 2, 1947, cor- 
recting and modifying the judgment (R. 1459), the United 
States filed its notice of appeal on March 1, 1948 (R. 
1460-1461). The jurisdiction of the district court over 
the proceeding rests on the Act of August 1, 1888, 40 
U.S. C. see. 257, and the Second War Powers Act, 56 
Stat. 176, 50 U.S. C. App. secs. 631-645b (R. 6). Jurisdic- 
tion of the district court to correct and modify the judg- 
ment was sought to be invoked under Rules 60, 75 (h) 
and 81 (7), Federal Rules of Civil Procedure, and Section 
473, California Code of Civil Procedure (R. 382). Juris- 
diction of this Court is invoked under Section 128 of the 
Judicial Code, as amended, 28 U.S.C. sec. 225(a). 


QUESTIONS PRESENTED. 
Appeal of Tavares Construction Company, Inc.,, et al. 


1. Whether the issue of just compensation for appel- 
lants’ option to purchase the property from the United 
States was presented, tried and determined in this pro- 
ceeding. 


2. Whether there was reversible error m the trial court’s 
instructions, to which no objection was made, on how ap- 
pellants’ compensation should be determined. 


3. Whether it was reversible error to let the Umited 
States impeach appellants’ evidence by showing an un- 
qualified admission of fact made by appellants in an offer 
of compromise. 

4. Whether there was reversible error in the Govern- 
ment’s argument to the jury, to which no objection was 
made. 


5. Whether there was reversible error in the trial court’s 
failure to instruet the jury on the legal effect of appel- 
lants’ lease and option agreement, when no such instruc- 
tion was requested. 
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6. Whether the verdict and judgment are supported by 
evidence. 


7. Whether there was prejudicial error in awarding ap- 
pellants nothing rather than nominal damages. 


Appeal of the United States. 


1. Whether the trial court erred or exceeded its juris- 
diction when, after appeal had been taken from the final 
judgment, it ordered that the judgment be modified to 
exclude appellants’ option to purchase the property con- 
demned. 


STATEMENT. 


Concurrently with the acquisition of an interest in the 
property here being condemned, the United States gave 
to appellants a lease of the property, coupled with a pur- 
chase option. After filing its original petition herein to 
condemn the fee simple title, the United States filed an 
amended and supplemental complaint to take in addition 
the interests granted to appellants by the lease. The fun- 
damental issue on these appeals is whether the compensa- 
tion payable for the taking of such interest was correctly 
determined. Stated more fully, the material facts are as 
follows: 

On November 27, 1941, Concrete Ship Constructors en- 
tered into a contract with the United States Maritime 
Commission (R. 97-128) to construct concrete barges at 
National City, California, in a yard to be furnished by the 
contractor and financed by the Defense Plant Corporation 
(R. 99). On December 27, 1941, the Tavares Construction 
Company? entered into an agreement with Defense Plant 
Corporation regarding the yard to be used. That agree- 
ment, known as ‘‘Plancor-407’’ (R. 49-67, admitted as 
Ex. W, R. 696-697) provided that the Tavares Company, 
having or being about to secure a lease of a six-acre tract 


1 All the rights of the Tavares Construetion Company were held 
in trust for the benefit of Conerete Ship Constructors, a joint ven- 
ture comprising the Tavares Company and its other eo-appellants. 
For the purposes of this appeal it is unnecessary to distinguish be- 
tween those parties, and they are generally referred to eolleetively 
as the Tavares Construetion Company in the Reeord and in appel- 
lants’ brief (ef. R. 660, 681; Appellants’ Br. 10). 
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of harbor land mm National City, would assign that lease 
to Defense Corporation and would construct shipyard fa- 
cilities on the property at the expense of Defense Corpo- 
ration, the cost to Defense Corporation not to exeeed $404,- 
500 nor inelude executive salaries or overhead except direct 
expenses approved by Defense Corporation.- The agrec- 
ment provided that Defense Corporation subleased the site 
and leased the facilities to the Tavares Company for a 
term ending December 31, 1947, to be automatically ex- 
tended to December 31, 1949, to be used for construction 
of boats for the Government but not for other pnrposes 
without permission; that the Tavares Company would pay 
for insurance, taxes and utilities and would pay as rent 
$83,527 for each boat delivered to the United States until 
Defense Corporation was reimbursed for the cost of the 
yard, after which no rent was to be paid. Paragraph 12 
provided that either party could terminate the lease by 
giving notice that the Tavares Company no longer needed 
substantial use of the yard for construction of boats for 
the United States. Paragraph 14 gave to Defense Cor- 
poration the right to cancel the lease if (a) substantially 
all of the Tavares Company’s shipbuilding contraets with 
the United States were terminated or canceled,? or (b) the 
United States was refused priority with respect to use of 
the facilities, or (ce) the Tavares Company became insol- 
vent, or (d) the Tavares Company violated terms of the 
lease. If the lease expired or was terminated under para- 
graph 12 or 14 (a), the Tavares Company was given for 
90 days the privilege of negotiating for the purchase or 
lease of part or all of the facilities and machinery and the 
option to buy the entire site, facilities and machinery for 
the then-unreimbursed cost or cost less depreciation, which- 
ever was greater, and for another 90 days the privilege 
(if it could lawfully be given) of meeting any offer for 
the purchase of part or all of the facilities and machinery. 
The agreement further provided that Defense Corporation 
could transfer the lease to another branch of the Govern- 
ment, but the Tavares Company could not sublease or as- 
sign ifs rights without permission. 


? Those contracts could all be canceled by the Maritime Commis- 
sion at any time (R. 124, 163-164, 215). 
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On January 1, 1942, the Tavares Company secured a 
lease (R. 129-134) from the City of National City covering 
an 18-acre tract (designated parcel 1 in the present pro- 
ceeding; R. 6), and assigned the lease to Defense Corpora- 
tion (R. 134-135) pursuant to their agreement.’ 

Plancor-407 was amended on April 13, July 1, July 29, 
and August 12, 1942 (R. 68, 72, 77, 81), to increase the 
permissible cost of the facilities and the rent to be paid. 
The Tavares Company was given contracts for additional 
boats on June 30, 1942 (R. 186-220), and October 26, 1943 
(R. 136-172), and a larger yard became necessary. The 
original petition in the present case was filed November 
10, 1942, at the request of the Chairman of the Maritime 
Commission, to condemn in fee simple the original yard 
(parcel 1) and ten additional parcels, numbered 2 to 11 
(R. 2-17). On the same day an order was entered for 
possession of parcels 4 and 5 after 30 days and for imme- 
diate possession of the other parcels (R. 21-23). On the 
following day Plancor-407 was again amended to increase 
the permissible cost of the properties and the reut, and 
to add the condemnation award, when determined, to the 
permissible cost, to the total rent, and to the option price 
(R. 86-91). Rent and permissible cost were again in- 
creased on March 9, 1943 (R. 92-96). 

On October 3, 1944, a declaration of taking as to parcels 
A‘ and 2 to 11, inclusive, was filed (R. 28-34) and judg- 
ment entered thereon (R. 35-41). On December 23, 1944, an 
amended declaration of taking was filed which included par- 
cel 1 (R. 42-48). Judgment on the amended declaration of 
taking was entered December 27, 1944 (R. 242-248). 

On January 15, 1945, the United States filed an amended 
and supplemental complaint, to take all interests in the 
property except those of the United States and Defense 
Plant Corporation (R. 249-258). On motion of appellants 


° A lease of six of these 18 acres had previously been given by 
National City to the Allied Engineering and Shipbuilding Company 
which in turn had assigned it to the Tavares Company (R. 278, 875- 
876, 900). 


* On September 23. 1944, the petition had been amended to inelude 
a twelfth piece of land, designated Parcel A (R. 24-26) and an 
order for immediate possession of it was entered (R. 27). 
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(R. 259-264) the United States was ordered (R. 265) to 
file a bill of particulars, whieh it did on April 16, 1945 
(R. 266-267), stating that it sought to take all the interest 
of appellants in the property. 

On October 4, 1946, the parties filed a joint pre-trial 
memorandum submitting to the court the questions of 
whether the lease and option rights of appellants under 
Planeor-407 were taken in this action, and whether appel- 
lants had a compensable interest in the property (R. 301- 
306). On October 10, 1946, Judge Yankwich filed his 
pre-trial ruling answering both questions in the affirmative 
(R. 307-309), and on February 5, 1947, his order to the 
same effect (R. 310). The latter order also approved a 
stipulation of the parties (R. 278-300) as to certain facets. 

The ease was tried before Judge MeCormick sitting with 
a jury, February 17 through 27, 1947 (R. 392-1305). At 
the trial it was stipulated that the Tavares Company’s 
lease coupled with an option was taken by the United 
States on December 23, 1944 (R. 401). 

The fee title to the tidelands here involved was held by 
the City of National City under legislative grant from the 
State of California which carried the provision that they 
should never be conveyed away, and if conveyed would re- 
vert to the State (R. 406-407). The State conceded that 
one dollar would be just compensation for its mterest in 
the tidelands, but objected to the taking on the ground 
that it was for the purpose of giving a purchase option 
to the Tavares Company, wlich the State argued was not 
a public purpose. It was thereupon pointed out on behalf 
of the Tavares Company that the objection was obviated 
by the facet that by the amended and supplemental com- 
plaint the purchase option given to the Tavares Company 
was also being condemned by the United States (R. 410- 
414). The court indicated that it would request the State 
to present its views if it became necessary to consider the 
question (R. 414-415). No sueh request was ever made. 

Pursuant to ruling of the court (R. 458, 444) the burden 
of going forward was taken by the defendants, first the 
fee owners Carl and Pearl Jolinson as to Parcel 9 (R. 
452-490) and National City As to Parcels 1, 2, 3, 5, 6, 7,3 
and A (R. 491-596), then the lessees San Franeiseo Bridge 
Company as to Parcel 7 and part of Pareel A (R. 597-660) 
and appellants as to all pareels (R. 660-922). The court 
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allowed all parties to stipulate that adverse rulings should 
be deemed excepted to (R. 462-463). 

National City, in presenting its evidence, faced the diffi- 
eulty of proving the ‘‘market value’’ of its tidelands 
which the state law provided could not be sold (R. 491- 
492). That difficulty was met by introducing testimony as 
to what would have been the market value of the land if it 
could have been sold (R. 534, 536, 553, 557, 561-562, 579). 

At the commencement of appellants’ case, their counsel 
indicated that they regarded their purchase option as part 
of the interest taken by the United States and to be eval- 
uated in this proceeding (R. 663-664). Appellants in- 
formed the court that they intended to offer evidence of 
the value of the services rendered by them as consideration 
for their rights under the agreement, conceding that it had 
nothing to do with the normal measure of compensation or 
market value of their rights but contending that where 
the United States condemns rights under a contract with 
itself, it must pay at least as much as the consideration 
given for the rights, or the amount that could have been 
recovered in the Court of Claims in an action for breach 
of the contract (R. 698-701). The court stated that ap- 
pellants would not be allowed to show what they could 
have recovered in a suit for breach in the Court of Claims, 
but that the case would be submitted to the jury on the 
theory that the jury should fix just compensation (R. 701- 
702). In connection with offers in evidence of portions of 
the pre-trial stipulation and agreed statement of facts, 
the court stated that, in valuing the option, occurrences 
and agreements Letween the parties subsequent to De- 
cember 23, 1944, should be excluded from consideration as 
irrelevant. So far as they might afford basis for recovery 
for breach or frustration, the court indicated that they 
could only be litigated in the Court of Claims (R. 725-727). 

For appellants, five witnesses testified as to the value of 
appellants’ rights under the agreement, valuing them at 
$750,000 (Tavares, R. 748), $600,000 (Hotchkiss, R. 802), 
$500,000 (Anewalt, R. 831), $573,000 (Bleifuss, R. 869) and 
$500,000 (Mueller, R. 881), respectively. Each of these 
witnesses stated that he included the option in valuing ap- 
pellants’ contract rights (R. 747-748, 750, 757; 802, 810, 813. 
818-819; 833, 835, 843; 870; 887, 893-894). Neither Mr. 
Tavares nor Mr. Anewalt made any allocation of value 
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between the lease and the option (R. 776, 843). Mr. Muel- 
ler testified that the option was worth $500,000 and the lease 
itself was worthless (R. 881, 901). Mr. Anewalt justified 
his appraisal by stating that appellants’ profits had 
amounted to $1,000,000 a year (R. $51). The United States 
maintained a continuous objection to appellants’ testimony, 
on the ground, among others, that a purchase option was 
not such an interest in the property as to be compensable 
in eminent domain. That objection was consistently over- 
ruled on the ground that the court would not deviate from 
the pre-trial ruling that the option was taken and compen- 
sable in this proceeding (R. 745-747, 781, 802, 830-831, 869, 
881; cf. KR. 1395-1398). 

Mr. Tavares testified that a minimum fee for appellants’ 
supervisory services in constructing the shipyard facilities 
would have been 10% of cost plus 2% for designing and 
engineering services (R. 741). On cross-examination the 
United States introduced, solely as impeachment of that 
testimony (R. 788), a statement by appellants that a min- 
imum supervisory fee would have been 3%, or $80,000 (R. 
770-771). Appellants’ objection that the statement was 
inadmissible because contained in an offer of compromise 
was overruled (R. 769). 

With the approval of the court, it was stipulated that the 
price that appellants would have had to pay under their 
option, as of December 23, 1944, was $2,141,236.49 as shown 
by appellants’ Exhibit Q (R. 652-658, 1505-1333). 

For the United States, Mr. Shattuck and Mr. Mason 
testified that the lease and option had no market value 
because the lease tenure was subject to many doubts and 
uncertainties, and because the purchase price ealled for 
by the option was greatly in excess of the value of the 
property (R. 1111-1117, 1132-1140, 1150-1153, 1160, 1175, 
1180, 1199-12007 1202205): 

Witnesses both for appellants (R. 749, 798-801, 832-835, 
870, 884-889) and for the United States (R. 1097-1104, 
1114-1117, 1169-1171) in testifying as to the value of ap- 
pellants’ rights under the lease and option agreement ex- 
plained what they understood those rights to be. That 
practice was initiated by appellants, and no objection was 
made to it at any time. Although appellants’ interest 
under the lease could not be transferred without consent 
of the United States (R. 64), all the valuation witnesses 
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assumed a transfer, for the purpose of determining ‘‘mar- 
ket value’”’ (R. 774, 816, 851, 869, 907, 1095-1096, 1200). 

The court’s instructions to the jury included the follow- 
ing: 


(As to the National City interest:) The real ques- 
tion for your determination is the market value of 
the property at the time of the taking ( R. 1284). 

You should give no consideration whatever to the 
willingness or unwillingness of any or all of these 
defendants to have the Government take this land or 
any interest therein, if any such there be. * * * Mar- 
ket value does not depend in any degree upon the 
owner’s will (R. 1285). 

You will likewise disregard any agreements between 
the state and the city limiting the uses (R. 1286). 

(As to appellants’ interest:) The interest of the 
Tavares Construction Company and its associates 
arises out of an instrument which is in evidence as 
defendants’ Exhibit W, an agreement entered into 
between Tavares Construction Company and the De- 
fense Plant Corporation; you are to determine what 
is the fair market value of the interest arising out of 
such instrument, to wit, what is the amount for which 
the interest of said Tavares Construction Company 
and its associates under said instrument of agreement 
could have been sold for on the open market for cash 
on December 23, 1944, the date it was taken or can- 
eelled by this proceeding or within a reasonable time 
thereafter; and in this connection if you find that the 
interest of the Tavares Construction Company and its 
associates under said instrument of agreement is so 
speculative and conjectural that no purchaser in the 
open market would have purchased the same except 
for a nominal consideration then yonr verdict as to 
the interest of the Tavares Construction Company and 
the Concrete Ship Constructors herein must be in a 
nominal figure only. You are to take into considera- 
tion the terms and conditions of the whole of said 
agreement and are to consider what effect, if any, a 
willing seller and a willing buyer would give to all of 
the terms and conditions of said agreement with De- 
fense Plant Corporation in arriving at a determination 
as to the price for which the interest of said Tavares 
Construction Company and its associates under said 
instrument of agreement would bring at such sale (R. 
1293S 
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In arriving at the amount of such award, if any, for 
Tavares Construction Company, Ine., that vou are also 
instructed to take into consideration the option rights 
of Tavares Construction Company, Ine. to purchase the 
entire shipyard site, facilities and machinery * * * (R. 
1294). 

Evidenee has been received in this case with rela- 
tion to the interest of the defendant, Tavares Con- 
struction Company, Inc. That interest arises out of 
an instrument which is in evidence as Defendants’ Ex- 
hibit W. That instrument is a lease coupled with an 
option. In your consideration of that feature of the 
case you will proceed in the same manner as you pro- 
ceed as to the market value of the land, the question 
being what could it have been sold for on the open 
market for eash on December 23, 1944, the date it was 
taken or canceled by this proceeding, or shortly there- 
after, above what Tavares Construction Company, Me. 
would have to have paid under all its terms and condi- 
tions. If you find the company could have made such a 
sale your verdict will be for the amount you in your 
judgement determine the company could have gotten for 
it. You will consider the entire instrument, not just 
parts of it. If you find it could not have been sold, then 
your verdict as to Tavares Construction Company, Ine. 
will be zero (R. 1295-1296). 


At the close of the charge, the court asked for exceptions 
(R. 1296). Appellants took none. After the jury had re- 
tired, it asked to have the instructions as to appellants’ 
interest repeated, which was then done (R. 1800-1303). 

The jury returned its verdict awarding $6,750 for the 
Johnson property and $690,000 for the National City 
property, of which latter $50,000 was allocated to the San 
Francisco Bridge Company lease. The jury awarded to 
appellants, ‘‘for the condemnation and taking of all their 
interests under the agreement of December 27, 1941, (known 
as Plancor 407, as amended) $0’’ (R. 1304-1305). The 
court entered judgment on the verdict June 6, 1947 (R. 311- 
330), awarding appellants nothing for the ‘taking by plain- 
tiff of all right, title, and interest’? of appellants ‘‘in and to 
the real property * * * and the option, leasehold and pos- 
Sessory rights *+ *’? (R.wz7): 

On June 6, 1947, appellants filed their motion for new 
trial (R. 331-358), which was heard on the same day (R. 
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1334-1417). All but the first of the contentions raised by 
appellants in this Court were there presented. At the hear- 
ing the court pointed out, among other things, that appel- 
lants had made no response to the court’s inquiry whether 
there were objections to the instructions (R. 1374-1378), 
and that the court had felt bound to follow and had fol- 
lowed Judge Yankwich’s pre-trial ruling that the option 
was compensable but that did not necessarily mean that it 
was to be compensated for if the jury found that it had 
no value (R. 1395-1398). New trial was denied on July 29, 
1947 (R. 366), and on August 26, 1947, notice of appeal was 
filed (Ra367). 

Thereafter, on November 18, 1947, appellants filed their 
notice of motion to correct and modify the judgment (R. 
381-382). The motion was heard on December 2, 1947 (R. 
389, 1418-1448, 1459). The United States opposed the mo- 
tion on the grounds that the judgment was correct as 
entered (R. 1420-1421), and that the court was without 
jurisdiction to modify the judgment after an appeal had 
been taken (R. 1423-1494). However, the court ordered the 
judgment amended in conformity with its opinion given 
orally at the hearing, so as to strike the word ‘‘option’’ 
from the description of the interests taken from appellants 
and compensated for in this proceeding (R. 1436-1445). 
That was done on the ground that it had been included by 
inadvertence and did not reflect the judgment of the court 
(R. 1487, 1445). The United States excepted to that order 
(R. 1446) and filed its notice of appeal therefrom on March 
1, 1948 (R. 1460-1461). Pursnant to stipulation of the 
parties (R. 1463-1465), this Court ordered consolidation 
of the appeals (R. 1465). 


SPECIFICATION OF ERRORS, ON APPEAL BY THE 
UNITED STATES FROM ORDER MODIFYING 
JUDGMENT. 

1. The district court erred in making its order of Decem- 

ber 2, 1947. 

2. The district court lacked jurisdiction to amend the 

judgment entered June 6, 1947. 

3. The district court erred in concluding that the ques- 


tions as to compensation for the option had not been con- 
sidered or decided at the trial of the case. 
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4. The district court erred in granting the motion of 
November 17, 1947, to correet and modify the reeord and 
judgment. 


5. The distriet eourt erred in holding that the verdiet did 
not include compensation for the option. 


SUMMARY OF ARGUMENT. 
Appeal from the Judgment. 


The court ruled on pre-trial that appellants’ purchase 
option under the agreement of December 27, 1941, was part 
of their interest in the property taken and compensable 
herein. That view was adhered to by the court during the 
trial, in instructing the jury, and on the motion for new 
trial. All parties so understood and all valuation testi- 
mony ineluded the option as well as the lease. Sinee the 
option was so ineluded in the valuation, it is unneeessary to 
eonsider appellants’ contention that its exelusion would 
have been error. 

The trial court correetly instructed the jury that appel- 
lants’ compensation should be the market value, if any, of 
their interest, disregarding the restrictions to whieh it 
was subject. Since the jury returned a substantial verdict 
in favor of National City for its inalicnable interest in the 
property, and the jury was instructed to proceed in the 
same way in valuing all interests, the verdiet of zero in 
favor of appellants cannot be attributed to any misunder- 
standing by the jury to the effect that appellants’ interest 
could not have a ‘‘market value’’ because it was trans- 
ferable only on consent of the lessor. Rather, it must be 
attributed to acceptance of the Government’s evidence that 
appellants’ interest had no value even if alienable. In any 
event, appellants preserved no objection to the instructions. 

The trial court did not err in allowing the United States 
to rebut appellants’ evidence as to the value of the eon- 
sideration given by them for their lease agreement by in- 
troducing an inconsistent admission made by appellants in 
an offer of compromise. An admission against interest, as 
distinguished from a mere compromise offer, may be put 
in evidence against the party making it even if contained in 
an offer of compromise. 


13 


The Government’s argument to the jury was supported 
by the record and was not prejudicial. In the absence of 
motion for mistrial, objection, or request for admonition to 
the jury, it could afford no ground for appeal. Appellants’ 
present contention regarding it was argued to the trial 
court on motion for new trial, which was denied. That 
exercise of discretion by the trial court should not be re- 
viewed on appeal. 

Witnesses for both sides as to the value of appellants’ 
rights under the lease testified as to their understanding of 
the effect of the lease. That was necessary to an intelligent 
weighing of their testimony. If error, it was invited by ap- 
pellants, who opened up that line of inquiry. The market 
value of the lease depended on its appeal to prospective 
buyers, not on its correct legal construction. Its true legal 
effect was not in issue, and no instruction regarding it was 
requested. 

The verdict and judgment are supported by evidence and 
are not contrary to law. The error, if any, in awarding 
nothing rather than nominal compensation, is not pre- 
judicial. 


Appeal from the Order Modifying the Judgment. 


The judgment as originally entered correctly reflected 
the issues tried, including compensation for appellants’ 
purchase option. The order that the option be stricken from 
the judgment was erroneous. It was not a correction of a 
clerical error and, being made after appeal had been taken 
from the judgment, it was beyond the court’s jurisdiction. 


ARGUMENT. 


Appellants’ third point on appeal is based on the over- 
ruling of their objection to evidence offered by the United 
States. With that exception, the points urged by them 
were not preserved in the trial court by offer of proof, ob- 
jection, request for instruction, or otherwise, and therefore 
properly present nothing for review by this Court. Atlantic 
Brewing Co.v. Wiliam J. Brennan Grocery Co., 79 PF. 2d 45, 
Crew ie. lose). 

For purposes of clarity, this brief will discuss appellants’ 
points both as to substance and procedure in the order in 
which they are presented in their brief. 
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The Issue of Just Compensation for Appellants’ Purchase 
Option Was Tried and Determined in This Proceeding. 


Appellants’ first point on appeal is that the trial court 
was in error in holding that it was without power to award 
compensation for appellants’ option to purchase the prop- 
erty condemned (Br. 10-22). But the trial court never held 
that it was without power to award compensation for ap- 
pellants’ option. Its only holding excluding the option 
from the case was made on appellants’ own motion (R. 381), 
after entry of the judgment here appealed from and in fact 
after this appeal was taken. At that time, over the protest 
of the United States, the trial court ordered the jndgment 
modified to omit the option from the interests covered by 
the judgment (R. 1418-1448, 1459). The United States has 
appealed from that order (R. 1460). Throughout the trial 
and up to the time that order was entered, the trial court 
consistently held, over the repeated objection of the United 
States, that the option was ineluded in the interests taken 
and compensable herein. All witnesses testified on that 
basis, and the jury was instructed to inelude the value of 
the option in its award. The judgment, as originally entered 
and appealed from, expressly included the option. 

An examination of the record shows that appellants’ 
contrary assertion is unfounded. On October 4, 1946, before 
the trial, appellants and the United States filed a joint 
memorandum on pre-trial, subinitting to the court the 
questions : 


(a) Have the lease and option rights of Tavares Con- 
struetion Company, granted under the ‘‘ Agreement of 
Lease’’ dated Deeember 27, 1941, and by the supple- 
ments thereto, been taken and condemned by this 
action? 

(b) Does the defendant, Tavares Construction Com- 


pany, have a compensable interest in the property 
taken by the condemnation proeeeding? (R. 301-306.) 


By rulmg filed October 10, 1946 (R. 307-309), and order 
filed February 5, 1947 (R. 310), the court answered both 
questions in the affirmative. In its ruling the court said, 
“The existence of the option is a matter to be considered 
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by experts in determining the value of the property taken”’ 
(R. 309). 

At the trial appellants adduced five witnesses as to the 
value of their rights under the lease and option agreement 
(i. 718-777, 748; 796-827, 802; 828-866, 831; 867-879, 869; 
880-922, 881). All of them testified that they included the 
option in valuing appellants’ interest in the property (R. 
147-748, 750, 757; 802, 810, 813, 818-819; 833, 835, 843; 870; 
887, 893-894). Two of them, Mr. Tavares and Mr. Anewalt, 
testified that they made no allocation of value between the 
lease and option (R. 776, 843). Another, Mr. Mueller, testi- 
fied that all the value was in the option, that the lease itself 
had none (R. 901). To the testimony of each of appellants’ 
valuation witnesses the United States objected on the 
ground, among others, that an option was not sueb an 
interest in property as to be compensable in eminent do- 
main. That objection was invariably overruled, the court 
stating that it would not review the pre-trial ruling on the 
point (R. 745-747, 781, 802, 830-831, 869, 881; ef. R. 1395- 
1398). Without waiving its objection (R. 1090), the United 
States also introduced evidence as to the value of the option 
along with the lease. Its evidence was that the value of 
both was zero (R. 1099-1101, 1118, 1116, 1139; 1170, 1175, 
1203). The court explicitly instructed the jury to consider 
the option in valuing appellants’ rights under the contract 
(R. 1294) and to ‘‘consider the entire instrument, not just 
parts of it’’ (R. 1295). Those instructions were afterward 
repeated at the jury’s request (R. 1302-1303). The verdict, 
as to appellants, was for the ‘‘taking of all their interests 
under the agreement’’ (R. 1305) ° and the judgment entered 
thereon was for the ‘‘taking by plaintiff of all right, title 
and interest’’ of appellants ‘‘in and to the real property * * * 
and the option, leasehold and possessory rights * * *’’ (R. 
327). In the face of such a record there is clearly no justi- 
fication for appellants’ contention that the trial court ‘‘ind1- 
cated throughout the trial of these proceedings below that 
it was of the conviction that a United States District Court 
was not the proper forum to award the Tavares Construc- 
tion Company compensation’”’ for the taking of its option 
(Br. 11). 


® Appellants made no objection to the form of the verdict when 
it was proposed or when it was submitted to the jury (R. 1228- 
1231, 1296). 
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Appellants’ present contention that the court excluded 
the option from the issues at the trial rests on a misconstruc- 
tion of two rulings of the court. The first oceurred when 
appellants proposed to introduce evidence of the valne of 
the services rendered by them under the lease agreement, 
on the theory that that represented the mininnum compen- 
sation to which they were entitled when their rights under 
the agreement were condemned, because it was what they 
could have recovered in the Court of Claims if the United 
States, instead of condemning the agreement, had breached 
it and appellants had sued in the Court of Claims for the 
breach (R. 698-699). The court stated that the issue was 
just Compensation for the taking, and that appellants would 
not be allowed to show what their recovery might have been 
ina Court of Claims suit (R. 701-702). That statement was 
plainly correct. Moreover, it presents nothing for re- 
view since it was not a ruling excluding any evidence actu- 
ally offered by appellant at that time (R. 700). Indeed, the 
United States said it would not object to evidence as to the 
fair value of the supervisory fee (R. 700) and such evidence 
was later introduced by appellants (R. 741). 

The second ruling now claimed by appellants to have ex- 
cluded the option from the issues was in fact no more than a 
ruling that appellants could not litigate in this eondemna- 
tion case any claims that they might have against the United 
States, arising subsequent to the date of taking (R. 725, 
(27). That ruling was made m accordance with appellants’ 
own contention, stated by their counsel as follows: 


Our theory is that there is a deadline, that there was 
a deadline, of December 23, 1944, the date when the gov- 
ernment took, by operation of law, our leasehold estate, 
and as to this lawsuit I am limited to the market value 
of thetinn 72am 


° Whatever appellants’ rights might have been if there had been 
a breach of the agreement by the United States, it is elear that just 
compensation in eminent domain is not to be measured by the eon- 
sideration that the condemnee gave in acquiring the condemned 
property. Ile may have made a good bargain, in whieh ease the 
United States cannot deprive him of its benefits; he may have made 
a poor bargain, in which case the United States eannot be required 
to bear the burden of his poor judgment. United States ex rel. 
T. V. A. v. Powelson, 319 U. 5. 266, 285 (1943); Olson v. United 
States, 292 U. S. 246, 255 (19384); Brooks-Scanlon Corp. v. United 
States, 200 U. S. 106,123 (1928). 
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Since the ruling exactly conformed to appellants’ own con- 
tention there advanced, they are in no position now to com- 
plain of it. Moreover, the ruling was plainly correct. No 
rule is better settled than that the rights of the parties in a 
condemnation proceeding are fixed as of the date of taking. 
Umted States v. Miller, 317 U. S. 369, 374 (1943). The 
eourt’s ruling related only to suppositious occurrences 
after the date of taking; it in no way suggests that any 
particular rights were or were not taken. In fact, the court 
said, ‘‘ When it comes to the question of value of the option, 
it seems to me that the ease can be simplified by the optionee 
preserving in the Court of Claims anything subsequent to 
the date of the termination of the project. * * * Anything 
that comes within the period up to December 23, 1944, is a 
relevant matter to this case’? (R. 725). The court was 
clearly laying down rules to be followed in valuing the 
option, and was not, as appellants now contend, holding that 
the option could not be valued at all in this proceeding. 

The fact that appellants, immediately after the foregoing 
rulings, introduced their evidence as to the value of the 
option, and that the court admitted it over the Government’s 
objection that the option was not a compensable interest, 
shows that the rulings were not intended by the court or 
understood by appellants as exeluding the option from the 
ease. On their face they are not susceptible of such inter- 
pretation. The court submitted the case to the jury with 
explicit and repeated instructions to include the value of 
the option in their award. It was not until after the jury 
returned its verdict awarding appellants nothing for their 
interests that appellants suggested that the option had not 
been included in the trial. The suggestion is at variance 
with the plain facts, and is no more than a belated attempt to 
salvage for future re-litigation a claim that was litigated in 
the present proceedings at appellants’ insistence and was 
determined in a manner not to their liking. 

Since the option was included in the valuation, it is un- 
necessary to consider appellants’ contention that its ex- 
elusion would have been error.’ 


7 Upon this question see ast Bay Mun. Utility Dist. v. Kieffer, 99 
Cal. App. 240, 246, 278 Pac. 476, 279 Pac. 178 (1929), citing Matter 
of City of New York (Upper N. Y. Bay), 246 N. Y. 1, 30-34, 157 
N. E. 911 (1927), certiorari denied, 276 U. 8. 626 (1928). Although 


18 


IT. 


The Trial Court Did Not Err in Instructing the Jury How 
to Determine Appellants’ Compensation. 


Appellants argue (Br. 23-48) that the trial court erred in 
its instructions to the jury as to how appellants’ compensa- 
tion, if any, should be determined. After giving the charge, 
the court asked if there were any exceptions (R. 1296) and 
appellants made no objection, either then or when the 
charge as to their compensation was later repeated, in the 
presence of appellants’ counsel (R. 1300), at the jury’s re- 
quest (R. 1300-1803). Appellants now contend that they can 
challenge the instruetions in this Court without having done 
so below, because that right is given by section 647 of the 
California Code of Civil Proeedure, and the procedure in 
federal condemnation proeeedings is required to conform 
to local law. General Condenmation Act of August 1, 1888, 
40 U.S. C. see. 258. Appellants are mistaken as to the scope 
and effeet of the conformity provisions. It has uniformly 
been held that such provisions do not include the manner of 
preserving objections for the purposes of appeal, and that 
regardless.of loeal practice a federal appellate court will 
not review action of a trial court if no objection was 
preserved at the trial.” United States v. United States 
Fidelity Co., 236 U.S. 512, 529 (1915) (General Conformity 
Act, 28 U.S. C. see. 724); Grand River Dam Authority v. 
Thompson, 118 F. 2d 242 (C. C. A. 10, 1941) (conformity 
provision for eminent domain proceedings under the Fed- 
eral Power Act, 16 Ul S. C. sec. 814). The conformity piro- 
visions of the General Condemnation Act here involved are 
not distinguishable from those construed in the cited eases. 
Cf. Comparet v. United States, 164 F. 2d 452 (C. C. A. 10, 
1947). This Court has held, in cases arising in California 
under the General Conformity Act, that failure to objeet to 
instructions at the trial precluded a review of them on ap- 
peal. Fidelity & Casualty Co. of New York v. Griner, 44 F. 
2d 706, 708 (1930); Radius v. Travelers Ins. Co., 87 F. 2d 
412, 415 (1937). Not having preserved objections to the 
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the meaning of ‘‘property’’ as used in the Fifth Amendment is a 
federal question, it will normally obtain its content by reference to 
local law. United States ex rel. T. V. A. v. Powelson, 319 U.S. 266, 
279 (1948). 
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instructions, appellants are not entitled to attack them on 
appeal. 

Appellants’ contention is equally unsound on its merits. It 
is their theory that the trial court in effect charged the jury 
that if appellants’ interest in the property was not trans- 
ferable then no compensation should be allowed for it. They 
argue at length that such is not the law. That may be con- 
ceded. However, the United States does not coneede that 
such an instruction was given, or was understood by the 
jury to have been given, or if it had been given, could have 
had any effect on the verdict under the evidence. 

The instruction to which appellants object was as fol- 
lows: 


Evidence has been received in this ease with relation 
to the interest of the defendant, Tavares Construction 
Company, Ine. That interest arises out of an instru- 
ment which is in evidence as Defendants’ Exhibit W. 
That instrument is a lease coupled with an option. In 
your consideration of that feature of the case you will 
proceed in the same manner as you proceed as to the 
market value of the land, the question being what 
could it have been sold for on the open market for cash 
on December 23, 1944, the date it was taken or can- 
eeled by this proceeding, or shortly thereafter, above 
what Tavares Construction Company, Inc. would have 
to have paid under all its terms aud conditions. If you 
find the company could have made such a sale your 
verdict will be for the amount you in your judgment 
determine the company could have gotten for it. You 
will consider the entire instrument, not just parts of it. 
If you find it could not have been sold, then your ver- 
dict as to Tavares Construction Company, Ine. will be 
zero (R. 1295-1296). 


The agreement which created appellants’ interest in the 
property provided that it could not be transferred without 
the consent of Defense Plant Corporation and the Maritime 
Commission (R. 64). Appellants argue that in view of this 
provision the single sentence ‘‘If you find it could not have 
been sold, then your verdict as to Tavares Construction 
Company, Inc. will be zero’’ in effect directed a zero 
verdict (Br. 34). It cannot be so understood. The form of 
the verdict submitted to the jury (R. 1296), which pro- 
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vided a place for an award to appellants, demonstrates the 
error of appellants’ contention that the quoted sentence 
‘was nothing more than a direction by the court to award 
nothing to the Tavares Construction Company * * *”? (Br. 
34). The quoted paragraph, as a whole, plainly deals only 
with the question of how much an assumed buyer would 
have paid. The court said, ‘‘The question being what could 
it have been sold for * * * above what Tavares Constrne- 
tion Company, Ine. would have to have paid under all its 
terms and conditions. If you find the company could have 
made such a sale’? (1. ¢@., a sale for a sum above the pay- 
ments called for by the agreement) ‘‘vour verdict will be 
for the amount you in your judgment determine the com- 
pany could have gotten for it.’’ Jn such a context, the di- 
rection to award nothing if it could net have been sold 
plainly meant, if no buyer would have paid anything for it. 

That this was the true meaning is made perfectly plain 
by the instruction to ‘‘proceed in the same manner as you 
proceed as to the market value of the land’’ (R. 1295). 
Most of the land was owned by National City under a legis- 
lative grant which made it strictly inalienable. Cal. Stats. 
1923, ¢. 46 (R. 491-492, 1209). Nevertheless all witnesses as 
to its value assumed its marketability (R. 534, 536, 553, 561, 
579, 962, 1027, 1087), and the court instructed the jury in 
fixing its market value to disregard any agreements be- 
tween the state and the city limiting its uses (R. 1286). The 
instruction to proceed in the same manner as to appellants’ 
interest necessarily incorporated this charge along with the 
rest of the court’s definition of market value. 

The National City property was strictly inalienable, yet 
all witnesses agreed that it had market value (R. 536, 554, 
580, 944, 1024, 1089) and the court gave no instruction to the 
jury concerning the possibility that it conld not be sold. Ap- 
pellants’ property, on the other hand, was not inalienable 
but was only subject to the requirement that sales be con- 
sented to by the Government, and there was evidence in the 
record that such conseut could probably have been secured 
(R. 774). There was no testimony that appellants’ interest 
lacked market value because it was inalienable; there was 
testimony that it had no market value because the lease was 
subject to many contingencies and uncertainties and the 
option called for a price far in excess of the value of the 
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property (R. 1111-1117, 1199-1200). On such a record, the 
instruction, contined to appellants’ interest only, to award 
nothing if it could not be sold, obviously referred only to the 
possibility that it would not be attractive to buyers. That 
it was so understood by the jury is clearly shown by the 
fact that a substantial verdict was returned in favor of 
National City (R. 321, 1304), although the instruction was 
that the jury should proceed ‘‘in the same manner’? in 
valuing both interests. Even if the jury had understood 
the instruction to mean that the award should be zero if 
appellants’ interest was inalienable, that could not have 
affected the verdict because, as already pointed out, appel- 
lants’ interest was not inalienable. 

Appellants’ statement (Br. 85) that the United States 
sought throughout the proceedings to prove that the rights 
of appellants were inalienable is not trne. Of course an 
interest that is freely transferable is more desirable and 
to that extent more valuable than one that is not. In that 
sense the witnesses for the United States did consider the 
restrictions on assignment as one element affecting value 
(R. 1102, 1173). However, in determing how much ap- 
pellants’ interest could be sold for, they both assumed a 
sale (R. 1095, 1200). That is to say, they determined how 
much a willing buyer would pay to secure, and how much a 
willing seller would accept to give up, an interest of re- 
stricted alienability such as appellants had. That is pre- 
cisely the usual and proper measure of compensation; 
appellants’ attempt to read into it an inconsistent and con- 
fiscatory theory of compensation is not justified by the 
record. 

It is thus clear that appellants’ attack upon the instruction 
to the jury and upon the method of valuation adopted by the 
trial court is unwarranted in view of the record. Moreover, 
we submit that the alternative method of valuation suggested 
for the first time in appellants’ brief here is unsound. 
The suggestion is (Br. 40-48) that the proper procedure at 
the trial would have been to award the value of the un- 
divided fee as of the date of taking appellants’ interest, 
and then to apportion the award between appellants and 
Defense Plant Corporation, giving to Defense Plant Corpo- 
ration the amount of its option price and to appellants the 
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remainder of the award (Br. 47). «Appellants are of course 
correct in stating that we proper procedure is to value 
condemned property as a whole and then to apportion that 
award among the condemuees in proportion to their interests 
in the property. However, in arguing that this rule re- 
quires unit valuation of their interest and that of Defense 
Plant Corporation in the present case, they overlook the 
fact that the interest of Defense Plant Corporation was 
not ineluded in the condemnation but was expressly ex- 
cepted therefrom (R. 254). No procedural rule could jus- 
tify, much less require, a court in condemnation to deter- 
mine and distribute compensation for property outside the 
scope of the taking. The evaluation of a leasehold apart 
from the fee is no ‘‘insuperable task’’ as appellants suggest 
(Br. 43), but has on the contrary been successfully aecom- 
plished in some hundreds of cases in which the United States 
has condemned leasehold interests. See ec. g., United States 
vy. Petty Motor Co., 327 U.S. 372 (1946); Uaeted States v. 
General Motors Corp., 323 U.S. 373 (1945). 

There is no merit in appellants’ contention that their 
compensation should be measured solely by the supposed 
excess of the value of the property over the option price. 
Cf. Brooks-Scanlon Corp. v. United States, 265 U. 8. 106, 
123-124 (1924). Their own witnesses testified that that was 
but one element to consider in fixing market value (R. 817, 
833, 870, 919, 922). Market value is ordinarily the proper 
measure of compensation for property taken in eminent 
domain. United States v. General Motors Corp., 323 U.S. 
373 (1945); United States v. Miller, 317 U. S. 369 (1943) 
There is nothing in the circumstance that appellants’ lease 
could not be assigned without the consent of the lessor that 
requires the adoption of any different measure. Just as 
the determination of market value assumes a willing buyer 


® This does not mean, as appellants seem to assume (Br. 29-31), 
that market value is the standard for determining compensation only 
when there is an established market price for the property taken. 
As the Supreme Court pointed out in Olson v. United States, 292 
U.S. 246, 257 (1934,) when property (in that case, flowage ease- 
ments) is not eurrently bought and sold, the market value must be 
estimated, but the measure of compensation is that estimated market 
value. Cf. Brooks-Scanlon Corp. v. United States, 265 U. 8. 106, 
123-124 (1924). 
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and a willing seller, so it would in this case assume an 
acquiescent lessor. That was im effect done by all the 
witnesses both of appellants and of the United States, whose 
testimony was based on an assumption, for the purpose of 
fixing market value, that appellants’ interest in the property 
could be sold (R. 774, 816, 836, 869-870, 907, 1095, 1200). 
Market value was in fact the principal measure of compen- 
sation advanced by appellants and to which their evidence 
was directed (R. 748, 750-751, 801-802, 830-831, 869, 880-881) ; 
it is not now open to them to assert that a different measure 
should have been used. However, it may be observed that 
the measure they now suggest, the supposed excess of the 
option price over the value of the property (Br. 44), was 
considered by all of the valuation witnesses both for appel- 
lants (R. 747, 817, 833, 870, 919) and for the United States, 
the Government’s evidence being that the option price 
greatly exceeded the value of the property (R. 1111-1113, 
1202). 


Til. 


The Trial Court Did Not Err in Allowing the United States 
to Impeach Appellants’ Evidence by Showing an Ad- 
mission Contained in Their Offer of Compromise. 


For the purpose of showing the value of the consideration 
given by them, appellants introduced testimony by Mr. 
Tavares that a fair fee for appellants’ supervisory services 
in constructing the shipyard would have been 10 per cent of 
the actual construction costs, because ‘‘That is a minimum 
fee that a contractor is entitled to when he builds anything 
for a gnaranteed cost’? (R. 741). On cross-examination 
the United States introduced, as an admission going to im- 
peach that testimony (R. 788), a letter from Conerete Ship 
Constructors offering to compromise their claim for this 
taking and containing the unqualified statement that a mini- 
num construction fee was three per cent, amounting in this 
ease to $80,000 (R. 769-771). Appellants objected to that 
evidence on the ground that it was part of an unaccepted 
offer of compromise (R. 769). They now assign its admis- 
sion as error (Br. 48-51). 

Appellants are of course correct in their statement that 
an offer to compromise, as such, is not admissible in evi- 
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dence.” Ilowever, it is equally well settled that if a clear 
admission of a distinct fact is made in such an offer, that 
may be received m evidence as an adimission against the 
party making it, despite the fact that it is contained in an 
offer of compromise. Jlonlana Tonopah Mining Co. v. 
Dinka, WIG Wed, 612, 617 (C. C. A. 9, 1912) ;sCoaper vy. 
Brown, 126 I. 2d 874, 878 (C. C. A. 3, 1942). That rule is 
ui fact stated in the Distriet Court of Appeal’s opinion in 
Citia v. Bava, 254 Pac. 299 (1927), quoted by appellants 
(Br. 51). The letter here complained of contained a distinet 
admission, made by way of explanation and not at all asa 
part of the offer, that a minimum fee would have been three 
per cent of construction costs (R. 770-771). The letter was 
offered solely for the purpose of showing that admission 
(R. 788). Its admissibility for that purpose, to impeach 
Mr. Tavares’ testimony that a mininum fee would have 
been 10 per cent, cannot be doubted. 


IV. 


There Was No Prejudicial Error in the Government’s 
Argument to the Jury. 


In his argument to the jury, counsel for the United States 
made some references to appellants’ past profits from 
operation of the property condemned (R. 1255, 1267, 1268, 
1275, 1277), and appellants now contend that those refer- 
ences require reversal of the judgment (Br. 52-55). 

In the trial eonrt, appellants did not move for mistrial, 
object to the statements by government counsel, or even 
request an admonition to the jury. <A party ‘‘eannot as a 
rule remain silent, interpose no objections, and after a 
verdiet has been returned seize for the first time on the 
point that the comments to the jury were improper and 


° Tt may be noted, however, that their relianee on California Code 
of Civil Proeedure, see. 997, to support that position is not justified. 
The letter here involved was not an offer to submit to judgment, 
which is all that is dealt with in that section. See Appellants’ Brief, 
p. 00. 


10 That opinion was superseded by the decision of the California 
Supreme Court, 204 Cal. 136, 266 Pac. 954 (1928), which does not 
diseuss the question of admissions of fact contained in offers of 
compromise. 
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prejudicial.’? United States v. Socony-Vacuum Oil Co., 
810 U.S 150, 239 (1940). The present ease is not sueh as 
to justify departure from the general rule. 

As appears from the record references given, the state- 
ments quoted by appellants in their brief (pp. 52-53) oc- 
eurred at rather widely separated points in the Govern- 
ment’s argument. Taken thus from their several contexts 
and set out together, they do appear to advance the 
contention that appellants should receive nothing in the 
present condemnation because they had already profited 
largely from their dealings with the United States relating 
to this property. However, when the argument is read asa 
whole, it appears that the several statements were made as 
valid parts of legitimate arguments, addressed to the issues 
as developed in appellants’ own theories and evidence. 
Thus, the reference (R. 1267) to appellants’ admission in 
their letter of November 24, 1944 (R. 770-771), that a mini- 
mum fee for their services would have been $80,000, was a 
perfectly justified commentary on their contention that their 
compensation should be measured by the value of those 
services (R. 698-699) for which their evidenee was that a 
minimum fee would have been more than three times that 
amount (R. 741). So also the reference to appellants’ use 
of the facilities for private repairs (R. 1268-1269) was made 
not as a moral rebuke but as a step in developing the propo- 
sition that the principal use to be expected for the vard in 
the future was for private work which was not rent-free as 
work for the United States was (R. 1268-1272). 

Appellants contend that the statement that they made 
profits is without support in the record (Br. 53). This over- 
looks the testimony of their own witness, Mr. Anewalt, that 
their profits had amounted to $1,000,000 a vear (R. 851). 
Appellants contend that reference to their profits was ir- 
relevant and prejudicial (Br. 53-54). Its relevanev to the 
issues 1s shown by the fact that Mr. Anewalt gave it as 
justification for his valuation of the lease (R. 851). 
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V. 


The Trial Court Did Not Err in Failing to Instruct the Jury 
As to the Legal Effect of Appellants’ Lease Agreement. 
Appellants contend that the irial court erred in permit- 

ting testimony to be submitted to the jury as to the legal 

effect of appellants’ lease agreement, rather than instruct- 
ing the jury thereon (Br. 55-61). There are several an- 
swers to that contention. 

Appellants were the first to introduce testimony as to 
the legal effect of their lease (R. 749, 798-801, 832-835, 870, 
884-889). Having themselves put the subject before the 
jury, they cannot now be heard to object that the jury was 
allowed to consider it. Also, appellants made no request for 
an instruction on the subject. In the absence of a request, 
failure to give an instruction cannot be attacked on appeal. 
Puget Sound Power & L. Co. v. Public Utility Dist. No. 1, 
123 F. 2d 286, 291 (C. C. A. 9, 1941). Even under the liberal 
California statute, it is only the refusal, and not tlhe mere 
failure, to give an instruction that is deemed excepted to. 
California Code of Civil Procedure, sec. 647. 

The testimony was in every instance given by the wit- 
nesses for the purpose of showing the assumptions on which 
their valuations were based (R. 749, 797-801, 831-835, 869- 
870, 881-889, 1096-1104, 1168-1171). Obviously that infor- 
mation was necessary to enable the jury to weigh the 
opinions of the witnesses... The agreement itself was put 
in evidence by consent (R. 696-697) and the jury could com- 
pare its terms with the construction put on it by the vari- 
ous witnesses or appellants could develop its meaning in 
their argument to the jury, or request the court to instruct 
the jury with regard thereto. 

Finally, it may be suggested that the true legal construc- 
tion of appellants’ lease was not in issue in the case. The 
issue was the market value of their rights under it, which 
would depend on how that lease appealed to prospective 


11 Among other things, appellants challenge the correetness of a 
statement by the Government’s witness Shattuek that the provision 
for use of the vard free of rent applied only to use for government 
work (Br. 55-56). The faet is, however, that appellants coneeded at 


; 


the trial that that was true (R. 724) and the testimony of their wit- | . 


nesses was to the same effect (R. 749, 793, 824, 851). 
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buyers, rather than on how it should be construed by a court 
(cf. R. 1142, 1160, 1200). In that aspect, testimony by real 
estate appraisers was more appropriate than an instruction 
from the court would have been. Be that as it may, appel- 
lants are precluded here by their failure to raise the point 
at the trial. 


VI. 


The Verdict and Judgment Are Supported by Substantial 
Evidence. 


Appellants contend that the award of nothing for their 
interest must be reversed as unsupported by evidence (Br. 
61-63). Two witnesses for the United States testitied that 
appellants’ interest had no value (R. 1116, 1175); but ap- 
pellants would disregard that testimony because they be- 
lieve that it was based on erroneous premises (Br. 61). 
That amounts to no more than an attempt to have this Court 
reweigh the evidence. The opinions of the Government’s 
witnesses were in evidence; the grounds on which they 
were based were fully brought out by direct and cross- 
examination (R. 1096-1117, 1125-1160, 1168-1175, 1178-1206) 
and appellants made no motion to strike their testimony. 
The jury was entitled to consider the testimony and to give 
it such weight as it appeared to deserve. Both witnesses 
considered the relationship between tle option price and the 
value of the property, which appellants now urge should be 
the sole measure of their compensation (Br. 44), and both 
concluded that the value of the property was substantially 
below the option price (R. 1112-1113, 1202). Under appel- 
lants’ own view that alone fully justified the opinion that 
their interest was worthless. In addition, the witnesses 
considered the value of the lease contract, including the 
right of free use for government work, and concluded that 
the uncertainties to which it was subject and doubt as to 
future need for such facilities would make it unattractive 
to purchasers (R. 1118-1117, 1132, 1151-1153, 1160, 1174, 
1199-1200). Certainly those are valid grounds for the 
opinions of qualified experts; it cannot be said that the 
jury erred as a matter of law in giving credence to them. 
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VII. 
The Verdict and Judgment Are Not Contrary to Law. 


Appellants argue that the verdict and Judgment awarding 
thei nothing, are contrary to law (Br. 64-65). The court 
instructed the jury to give appellauts only a nominal award 
if they could have sold their riglts only for a nominal sum 
(Rk. 1293), and to award them nothing if they could not have 
sold their rights at all (R. 1295-1296). As we have shown 
under Point II, sapra, the latter instruction referred to an 
inability to sell due to lack of attraction for buyers. By 
awarding appellants nothing under the above instructions, 
the jury expressed its belief that no buyer would have paid 
even a nominal sum to acquire snch rights as appellants had. 
Appellants contend that this violates the Fifth Amendment, 
which they construe as guaranteeing them some award in 
any case. Itis true that nominal compensation is commonly 
given when valueless properties are condemned; but the 
coustitutional requirement of ‘‘just compensation’? is one of 
substance rather than form, and an award of nothing for a 
valueless property is quite as just as an award of one 
dollar. ‘‘Nothing was recoverable as just compensa- 
tion, because nothing of value was taken from the com- 
pany; * * *.” Marion dc Ry. v. United States, 270 U.S: 
280, 282 (1926). Certainly it does not appear how the error, 
if it were such, in failing to award a nominal sum could be 
prejudicial. 

Vil. 
The Trial Court Erred in Ordering the Judgment Modified 
to Exclude Appellants’ Purchase Option. 

Appellants filed their notice of appeal on August 26, 1947 
(R. 367). Thereafter, on November 18, 1947, they filed their 
notice of motion to correct and modity the judgment (R. 
381-882). On December 2, 1947, the Court entered its 
order thereon, directing that the judgment be modified to 
omit appellants’ purchase option from the deseription of 
their rights condemned and compensated for in tlis pro- 
eeeding (R. 389, 1418-1448, 1459). The United States 
appeals from that order (R. 1460-1461). 

When the proposed judgment was presented to the court, 
the court asked whether appellants had any objections to 
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its form, to which their counsel replied that their only 
objections were the same as were set forth in their motion 
for new trial (R. 1334). One of the objections made with 
that motion was that the court had improperly mstructed 
the jury as to the measure of compensation for the option 
(hk. 352-342). Thus it was clearly brought to the court’s 
attention that appellants, like the United States, consid- 
ered that the issue of compensation for the option had been 
tried, and that it was likewise included in the judgment. 
Appellants’ subsequent motion to modify the judgment on 
the ground that the option had not been ineluded in the 
issues tried was thus diametrically opposed to the position 
taken by them when the judgment was entered. 

The court’s order modifying the judgment was made on 
the ground that the word ‘‘option’’ had been ineluded in the 
Judgment by inadvertence (R. 1437), and that by striking 
that word from the judgment the judgment would be made 
to conform to what the court had expressed its intention to 
be throughout the proceedings (R. 1439). As has been 
shown under Point I, swpra, the court had, on the contrary, 
ruled at pre-trial and consistently taken the view thereafter 
that the option was included in the taking and was com- 
pensable in this proceeding. On that ground it had over- 
ruled the Government’s objection to appellants’ evidence 
as to the value of the option (R. 745-747, 781, 802, 830-831, 
869, 881). On that premise it had twice instructed the jury 
that in fixing appellants’ award, if any, ‘‘you are also in- 
structed to take into consideration the option rights’? (R. 
1294, 1302), and that in valuing appellants’ interest, which 
arose out of a ‘‘lease coupled with an option,’’ ‘‘You will 
consider the entire instrument, not just parts of it’? (R. 
1295, 1308). The court plamly erred in ruling that the issue 
of compensation for the option was not tried and submitted 
to the jury. 

Tn ordering the judgment modified to exclude the option, 
the court was not making it conform to the issnes as tried, 
as it purported to be doing. It was, on the contrary, creat- 
ing a disparity between the issues tried and the judgment. 
The change was erroneous on the record and, beine more 
than a mere clerical correction, was beyond the Jurisdiction 
of the court to make after an appeal had! been taken. 
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Bankers Indemnity Ins. Co. v. Pinkerton, 89 F. 2d 194, 
199-200 (C. C. A. 9, 1937), certiorari denied 302 U.S. 704. 
Such an order is final and appealable. JZassachusetts Fire 
& Marine Ins. Co. v. Schmick, 58 ¥. 2d 130 (C. C. A. 8, 1932). 


CONCLUSION. 


For the foregoing reasons, the order of December 2, 
1947, modifying the judgment, should be reversed and the 
judgment as entered June 6, 1947, should be affirmed. 


? 
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